Respondent's brief renews its motion for dismissal of the
complaint made at the hearing on the ground that complainant
has failed to establish a prima facie case.

Findings of Fact

Based on my observations of the witnesses' demeanor and
the preponderance of the credible evidence, the following find-
ings of fact are made:

1.  D. 0. & W. Coal Company (hereinafter referred to as
"DOW") operates a one-unit mine in Southwest Virginia.  Coal is
produced from a single working section having seven entries.
The mining process, prior to July 1982, consisted of shooting
coal from the solid, that is, without using a cutting machine
to undercut the coal seam prior to setting off explosives.  The
coal was transported from the working face to the belt conveyor
by means of battery-powered scoops.  DOW employs about 34 miners
on two production shifts.  In July 1982 the mining system was
changed to use of a continuous-mining machine and shuttle cars
equipped with trailing cables were substituted for the scoops
which had previously been utilized to transport coal to the
belt conveyor.

2.  A fire occurred in the mine in February 1982 and, as a
result of the fire, the Mine Safety and Health Administration
placed the mine on a 10-day spot inspection which was still in
effect at the time the hearing was held in this proceeding in
February and April of 1983.  The inspector regularly assigned
to examine the mine was William H. Strength who testified in
this proceeding that he made spot inspections of both the belt
lines and working faces on April 5, 6, 15 through 22, and May 5,
and 6, 1982.  He also conducted a complete regular inspection on
May 24 through June 3, 1982.

3.  Complainant Billy K. Deel was first employed by DOW on
or about January 17, 1980,  The mine encountered some uneconomic
producing conditions which resulted in DOW's laying off of all
miners on the 3-to-ll p.m. shift about July 17, 1981, including
Deel.  At the time of Deel's lay-off, he held the position of a
mine committeeman.  Prior to the second shift's lay-off, Deel
brought to DOW's attention the fact that the miners were upset
because DOW had changed the date of issuance of their pay checks
from Thursday to Friday.  DOW claimed that the change in date
for issuance of checks had resulted from a time lag in a com-
puter used by a bank in Pikeville, Kentucky, and DOW refused to
reverse its decision to issue the checks on Friday.  When the
miners heard that DOW had refused to revert to a Thursday pay
day, they declined to go into the mine to work, claiming illness,
although they had been well enough to report-to work and well
enough to await the outcome of their -complaint about the change
in date of delivery of their pay checks.
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